
Under the rule announced by the Supreme Court of the
United States in Miranda v. Arizona,1 before conducting a
custodial interrogation of any person a police officer must in-
form that person of his “Miranda rights.” These “Miranda
warnings” must clearly inform the suspect that

• the suspect has the right to remain silent;
• anything that the suspect says may be used against him

in a court of law;
• the suspect has the right to consult with an attorney and

to have an attorney present during questioning; and
• if the suspect cannot afford an attorney, one will be ap-

pointed to represent him.2

The courts have held that the precise language of the warn-
ings set forth in Miranda need not be followed, as long as the
suspect has been informed of the substance of his rights and
understands them.3

The Miranda warnings are required only when the suspect
is subject to an “interrogation,” and only when that interroga-
tion is “custodial.”4

Contact with a suspect is an interrogation if the suspect is
subjected to “express questioning or its functional equivalent”
in a situation in which the police know or should know that
their actions are “reasonably likely to elicit an incriminating
response from the subject.”5

Various tests have been used by the courts to determine
when an interrogation is “custodial.” Miranda v. Arizona6 held
that an interrogation is custodial if the person has been “taken
into custody or otherwise deprived of his freedom in any sig-
nificant way.”

Today, an interrogation will be considered custodial if a
person being questioned in that situation would reasonably
believe that he was not free to leave. This will be determined
by the totality of the circumstances of the questioning, includ-

ing such factors as the language used by the police before and
during the interview, the duration of the detention, and the
physical surroundings in which the questioning is conducted.7

If the police fail to administer the Miranda warnings, any
statement made by that suspect will normally be inadmissible
in a court of law. Statements taken in violation of the Miranda
rights may also taint other evidence in the case under the “fruit
of the poisonous tree” doctrine.8 Note that the suspect has two
separate and distinct rights: (1) the right to remain silent and
(2) the right to counsel. If police fail to advise the suspect of
both of these rights, or if either of the two rights is otherwise
violated, the suspect’s subsequent statements will be inadmis-
sible.

Miranda and Voluntariness
Prior to Miranda v. Arizona, the test of the admissibility of

confessions was voluntariness. The Miranda rule was formu-
lated by the Supreme Court to further the application of this
fundamental principle. Thus, the Miranda rule does not pre-
clude the use of any confession that is voluntary. “Confessions
remain a proper element in law enforcement. Any statement
given freely and voluntarily without any compelling influence
is admissible in evidence.”9

The relationship between “voluntariness” and the Miranda
rule may be summarized as follows:

First, a statement that is volunteered by any person is ad-
missible even though the Miranda warnings have not been
given.10 If a person volunteers information in a non-custodial
situation, this statement is not rendered inadmissible by the
lack of Miranda warnings, even though it may be self-incrim-
inating.11

Second, failure to give the Miranda warnings in a custodial
situation will normally cause the courts to treat the statement

Interrogations and Confessions after
Minnick

Since 1966, law enforcement officers have ad-
hered to the guidelines and restrictions of the
landmark Miranda decision. However, several
Supreme Court decisions handed down since
1988 have substantially altered the rules of Mi-
randa concerning officer interrogation of indi-
viduals in custody and the admissibility of con-
fessions thereby obtained.
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as if it was given involuntarily. This is because it is presumed
by the courts that there can be no valid waiver of the Miranda
rights unless the suspect has first been advised of those
rights.12 (Unwarned statements that are not the product of co-
ercion may still be admissible in certain instances, such as to
impeach the suspect’s testimony13 or where the “public safety
exception” applies.)14

Third, a statement may be involuntary even though the sus-
pect has been advised of the Miranda rights. If the statement is
the product of coercion by the police, the statement is inad-
missible regardless of whether or not the Miranda warnings
have been given.15

Statements Made Following an Initial
Unwarned Statement

Contrary to popular belief, an initial failure to give the Mi-
randa warnings does not necessarily render all further state-
ments inadmissible. Even though a statement has been ob-
tained from the suspect in a custodial interrogation without the
Miranda warnings being given, thereby rendering that initial
statement inadmissible, additional statements made after the
giving of the warnings may still be admissible. This is so if,
despite the lack of Miranda warnings, the original, unwarned
statement was in fact made voluntarily.16

Waiver of the Miranda Rights
The Miranda rights may be waived by the suspect. How-

ever, for the waiver to be effective it must be valid. Conse-
quently, before questioning the suspect in a custodial situa-
tion, police must not only advise the suspect of his rights, but
must also obtain a valid waiver of those rights. This is the
essence of the Miranda rule.17

To be valid, the waiver must satisfy a two-pronged test: it
must be voluntary, and it must be “knowing and intelligent.”18

This means that a court will find a waiver of the Miranda
rights to be effective only when the totality of the circum-
stances indicates (1) that the waiver was freely and voluntarily
made and (2) that this choice was made with knowledge of
both the nature and extent of the right being waived and the
consequences of the waiver decision.19 Failure of the interro-
gating officers to advise the suspect of his Miranda rights cre-
ates an irrefutable presumption that there was no voluntary,
knowing and intelligent waiver.20 And, of course, any evidence
that the suspect was “threatened, tricked or cajoled into a
waiver will show that the defendant did not voluntarily waive
his privilege.”21

The waiver of the Miranda rights may be written or oral.22

It need not be express or explicit, but may be inferred from the
words or conduct of the suspect.23 Silence alone is not nor-
mally sufficient,24 but the defendant’s silence, “coupled with
an understanding of his rights and a course of conduct indicat-
ing waiver,” may be enough to establish a waiver.25 However,
officers should not assume that the suspect’s failure to assert
the Miranda rights and apparent willingness to talk constitutes
a waiver. In the absence of a clear and express waiver of rights,
the court will examine the “totality of the circumstances” to
determine whether the suspect knowingly and voluntarily de-
cided to forego his rights.26

The prosecution has the burden of showing that there was a
valid waiver,27 and if the matter is in doubt, the courts will pre-

sume that no waiver occurred.28 It is therefore essential that of-
ficers obtain a clear, unambiguous waiver from the suspect.

A waiver may be partial, in that the suspect may elect to
make an oral statement even though he refuses to make a writ-
ten one.29

It is not necessary that the suspect be aware of all possible
subjects of questioning in order for the waiver to be effective.30

Even though the suspect has made a valid waiver of the Mi-
randa rights, this waiver may be withdrawn at any time. An
initial waiver of rights does not preclude the suspect from
changing his mind and asserting the rights at some later stage
of the questioning. A delayed assertion of the Miranda rights
must be honored whenever it is made.31

Assertion of the Miranda Rights
As noted earlier, under Miranda v. Arizona the suspect has

two rights: the right to remain silent and the right to counsel. A
suspect may assert either or both of these rights at any time.

Many of the Miranda-related court decisions of the past
few years have dealt with two critical issues. In some cases the
courts have had to determine whether or not the suspect did in
fact assert his Miranda rights. And in several other cases, the
Supreme Court has dealt with the consequences of a suspect’s
decision to assert these rights.

In many instances, the suspect will clearly and expressly
state that he wishes to remain silent or to have the advice of
counsel. However, a troublesome question arises when the
suspect’s comments regarding silence and/or counsel are
equivocal or ambiguous. The police (and, eventually, the
courts) must determine whether such comments actually
amounted to an assertion of the Miranda rights.

The Miranda case itself stated that when the suspect asserts
his rights “in any manner,” questioning must cease.32 How-
ever, the lower federal and state courts have disagreed in their
interpretation of this. Three different views have been recog-
nized.33 In some states, for example, the courts have held that
where the suspect’s words are ambiguous, officers must cease
the questioning entirely.34 Others take what is known as the
“clarification approach,” permitting police to continue the
questioning for the sole purpose of determining whether or
not the suspect has indeed asserted his Miranda rights.35 Other
jurisdictions, however, have held that ambiguous or equivocal
references to the Miranda rights are not enough, and that po-
lice may continue to question a suspect until the Miranda
rights are clearly asserted.36

The Supreme Court of the United States has not directly
ruled on this issue. However, the Court has denied certiorari
(to review) cases in which a state supreme court ruled that a
request for counsel must be unambiguous and unequivocal be-
fore it constitutes an assertion of the Miranda rights.37 In addi-
tion the Supreme Court has stated that after a request for coun-
sel, all questioning must cease if “nothing about the request
for counsel or the circumstances leading up to the request
would render it ambiguous.”38 The Court has also said that re-
sponses to further interrogation following a request for coun-
sel may not be used to cast doubt on the clarity of the initial re-
quest.

The consequences of an assertion of the Miranda rights de-
pend upon whether the suspect asserts the right to remain
silent, the right to counsel or both.
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Assertion of the Right to Remain Silent. Miranda v. Ari-
zona39 states that if the suspect “indicates in any manner that
he does not wish to be interrogated, the police may not ques-
tion him.”40 Taken literally, this would seem to preclude any
further questioning at all. However, in Michigan v. Mosley,41 a
robbery suspect who had asserted his Miranda right to remain
silent was questioned two hours later by another officer in
connection with an unrelated murder. During this second in-
terview, which was conducted after the Miranda warnings had
again been given, Mosley confessed to the murder. The
Supreme Court upheld the admissibility of this statement, say-
ing that Miranda did not create a “per se proscription of indef-
inite duration upon any further questioning.”42 This decision
was widely interpreted to mean that the Miranda rule, while
requiring the termination of the interrogation being conducted
at the time of the assertion of the right to remain silent, permits
further questioning at a later time.43

Assertion of the Right to Counsel. Although an assertion
of the right to remain silent may permit the later resumption of
questioning an assertion of the right to counsel stands on a dif-
ferent footing. In Miranda, the Supreme Court stated that if
the defendant invokes the right to counsel, the defendant
“must have an opportunity to confer with an attorney and to
have the attorney present during any subsequent
questioning.”44 However, it was generally assumed that the as-
sertion of the right to counsel had the same effect as the asser-
tion of the right to remain silent — that the assertion required
the cessation of questioning for the moment, but did not pre-
clude an attempt by the police to question the suspect further
at a later time, whether or not counsel had been provided.
Many courts took the position that even though the defendant
had previously invoked the right to counsel, this was waived if
the suspect subsequently voluntarily agreed to talk with po-
lice.45

Two landmark Supreme Court cases have now clarified
Miranda’s view of the consequences of an assertion of the
right to counsel. These cases are Edwards v. Arizona46 and
Minnick v. Mississippi.47

All officers should be thoroughly familiar with the holding
in these two cases.

Edwards v. Arizona
In Edwards v. Arizona,48 the Supreme Court announced

that once a suspect asserts the right to counsel, that suspect “is
not subject to further interrogation by the authorities until
counsel has been made available to him.” This precludes offi-
cers from even attempting further questioning prior to the pro-
vision of counsel for the suspect, unless the resumption of
contact between the officers and the suspect was initiated by
the suspect.49 The fact that the suspect is again advised of the
Miranda rights prior to the additional questioning does not
alter this.50 This view was reiterated by the Supreme Court in
subsequent cases.51

Edwards and the later cases left one important issue unre-
solved, however. Because of the statement in Edwards that an
accused who invokes his right to counsel is not subject to fur-
ther interrogation “until counsel has been made available to
him,”52 the Edwards decision was construed to mean that there
could be no further questioning until an attorney had been
consulted.53 It was assumed by police and by many courts that
once the suspect had discussed the matter with an attorney, po-

lice could resume the questioning, even though the attorney
was not then present.54 This view persisted despite statements
by the Supreme Court in Miranda, Edwards and other cases
that made reference to the necessity of the presence of counsel
at any police-renewed interrogation.55

Minnick v. Mississippi
Any ambiguity in Edwards and these subsequent decisions

was resolved in December 1990 by the Supreme Court’s deci-
sion in Minnick v. Mississippi.56 In Minnick, the Supreme
Court rejected the view, discussed above, that Edwards re-
quired only that the suspect have consulted with counsel prior
to the initiation by police of further questioning. The Court
said in Minnick:

Whatever the ambiguities of our earlier cases on this
point, we now hold that when counsel is requested, in-
terrogation must cease, and officials may not reinitiate
interrogation without counsel present, whether or not
the accused has consulted with his attorney.57

Assertion After Edwards and Minnick
As a result of these two holdings, Edwards and Minnick,

the effect of an assertion of the right to counsel may currently
be stated as follows:

1. When a suspect asserts the Miranda right to counsel,
police must terminate the questioning immediately.

2. Regardless of whether or not the suspect has consulted
with an attorney in the interim, the questioning may not
be resumed at any later time unless
a. the suspect’s attorney is present at the questioning; 

or
b. the suspect initiates the new contact with the police.

Significance of the Edwards and Minnick Cases
The impact on police of the holdings in Edwards and Min-

nick will be far-reaching. Justice Scalia, dissenting in Minnick,
noted that “One should not underestimate the extent to which
the Court’s expansion of Edwards constricts law enforce-
ment.”58 Indeed, justice Scalia in his dissent pointed out that as
the result of these cases, police are now forbidden “to urge a
prisoner who has initially declined to confess to change his
mind — or indeed, even to ask whether he has changed his
mind.”

Further, it appears that this prohibition is perpetual. Min-
nick was reapproached three days after requesting counsel,
but, as justice Scalia observed, “the result would presumably
be the same if it had been three months, or three years or even
three decades” later.59

Finally, and perhaps most significantly of all for law en-
forcement, it appears that these rules apply even if the subse-
quent questioning concerns other crimes, even if the subse-
quent questioning is conducted by other officers and even if
the other officers are not aware of the suspect’s previous asser-
tion of the right to counsel.60

It is possible that future cases will clarify or mitigate the ef-
fects of the Edwards and Minnick decisions. In the meantime,
it is vital that all police officers understand these cases and
take the necessary steps to ensure that incriminating state-
ments are not rendered inadmissible by a failure to comply
with these newly announced aspects of the Miranda rule.
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Summary and Recommendations
In view of the legal developments discussed above, it is

highly recommended that all police departments consider and,
if possible, implement the following steps:

1. All officers should know when the Miranda rights are
and are not applicable. In particular, officers should be
thoroughly familiar with the principle that the Miranda
rights attach in any custodial interrogation, regardless of
the location of the questioning or the degree of suspi-
cion attaching to the person being questioned.

2. Miranda rights should always be read to suspects from
a standardized form or card approved by departmental
legal counsel. Variations from this language should be
avoided. While an oral warning, if correctly given, may
be sufficient, every oral warning opens the door for de-
fendants to claim that the warning was not properly
given or was not given at all.61

3. Waivers of the Miranda rights should be obtained in
writing. An oral waiver may later be denied by a sus-
pect. Therefore, if the subject refuses to sign a waiver
form but agrees orally to talk with officers, all possible
steps should be taken to ensure that it may be conclu-
sively proven in court that the waiver did in fact occur.62

4. If a suspect asserts the right to remain silent, question-
ing should be terminated immediately. The interroga-
tion should not be resumed for at least several hours.
Otherwise, the courts may find that the assertion of the
right to remain silent has not been “scrupulously hon-
ored” by police.63

5. Whenever for any reason questioning has been sus-
pended and then later resumed, the Miranda warnings
should be repeated and a new waiver obtained. Al-
though this is not absolutely required by the courts in all
cases, it precludes any contention by the defendant that
statements taken during the later interview were un-
warned.

6. If a suspect asserts the right to counsel, the following
steps should be taken:
a. Questioning should be terminated immediately and
should not be resumed until counsel is present or the
suspect himself initiates further contact.
b. Provision should be made to notify any other inter-

ested officers or agencies that the right to counsel has
been asserted by the suspect, so that such officers or 
agencies will not initiate new questioning unaware 
of the previous assertion of the right.

c. If the suspect does initiate further contact, the sus-
pect should again be advised of the Miranda rights,
and a waiver obtained. In addition, care should be 
taken to document the fact that the new contact was 
initiated by the suspect, and not by the police. If pos-
sible, the waiver form should include a statement to 
this effect.

7. Careful attention should be paid to any future develop-
ments in his area of the law. There will be more cases at
all levels of the judicial system interpreting or applying
Miranda, Edwards and Minnick. Departments should
be alert for, and carefully scrutinize, not only subse-
quent cases of the Supreme Court of the United States,
but also the decisions of the federal circuit and district in

which the department’s jurisdiction lies, and the deci-
sions of the appellate courts of that state.64
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questions
The following questions are based on material in this Training Key®. Select the

best answers.

1. Miranda warnings are required only when:

(a) the investigation has focused on the suspect.
(b) the suspect has been arraigned.
(c) a custodial interrogation is being conducted.
(d) the suspect is being questioned at the police station.

2. If a suspect agrees to waive the Miranda rights and talk to police, the waiver

(a) is valid only if it is in writing.
(b) is binding and the suspect must then answer any and all questions asked by the
officers.
(c) is effective even if coercion is later used.
(d) may be withdrawn at any time.

3. Once a suspect asserts the Miranda right to counsel, the police

(a) must suspend all questioning for at least two hours.
(b) may not question the suspect again unless counsel is present or the suspect ini-
tiates further contact.
(c) may not question the suspect again until the suspect has had an opportunity to
confer with counsel
(d) may continue to question the suspect about other offenses.

answers
1. (c) Miranda warnings are required only when the suspect is being subjected to a
custodial interrogation. An interrogation is “custodial” if a reasonable person in
those circumstances would not feel free to leave. The term “interrogation” in-
cludes not only direct questioning, but also any comments made by police officers
that they know or should know may elicit an incriminating response from the sus-
pect.
2. (d) A suspect who has agreed to waive the Miranda rights may withdraw the
waiver at any time. This is true whether the waiver is oral or in writing, and despite
the lack of any coercion by the police.
3. (b) Under Edwards v. Arizona and Minnick v. Illinois, when a suspect unam-
biguously asserts the Miranda right to counsel, questioning must cease immedi-
ately, and may not be resumed until (1) the suspect’s legal counsel is present or (2)
the suspect himself initiates further communication with the police.

have you read...?
“Waiver of Rights in Custodial Interrogations,” S/A Jeffrey Higginbotham, J.D.,

FBI Law Enforcement Bulletin, November 1987.
“Cellmate Informants-A Constitutional Guide to Their Use,” S/A Kimberly

Crawford, J.D., FBI Law Enforcement Bulletin, December 1990. 


