
#

Background
In order to understand the new cases referred to above, offi-

cers must be familiar with the preexisting rules governing the
questioning of suspects as announced over the years by the
U.S. Supreme Court. Although the Court decisions creating
these rules will generally be familiar to all law enforcement
officers, a brief review of prior case law will be helpful.

Miranda v. Arizona. Under the rule announced by the
Court in the 1966 case of Miranda v. Arizona,2 before con-
ducting a custodial interrogation of any person, a police offi-
cer must first inform that person that 

The person has a right to remain silent.

Anything that the person says may be used against the
suspect in a court of law.

The person has the right to consult with an attorney and
to have an attorney present during questioning.

If the person cannot afford an attorney, one will be ap-
pointed to represent him or her.3

As these warnings suggest, under Miranda a suspect has
two basic rights–the right to remain silent and the right to
counsel. These Miranda rights may be waived by the suspect,
but for the waiver to be effective it must be valid. Under the
rules set forth for such waivers, to be valid the waiver must not
only be voluntary, but must also be both “knowing and intelli-
gent.”4 Thus, police must not only advise a suspect of his
rights, but must also obtain a voluntary, knowing, and intelli-
gent waiver of those rights before proceeding.5

The suspect may assert either or both of the Miranda rights
at any time, including during the course of police question-
ing—even though a valid waiver has been given. 

Edwards v. Arizona. In the 1981 case of Edwards v. Ari-
zona,6 the Court ruled that once a suspect asserts the Miranda
right to counsel, that suspect “is not subject to further interro-
gation by the authorities until counsel has been made available
to him.”7 This precludes officers from even attempting further
questioning prior to the provision of counsel for the suspect,
unless the resumption of contact between the officers and the
suspect was initiated by the suspect.8

Subsequent Cases. The decisions in Miranda and Edwards
were followed by a long series of additional decisions by the
U.S. Supreme Court and lower courts interpreting and apply-
ing the rules set forth by those cases. For example, one of the
ambiguities created by the Edwards decision was addressed
by the Court in Minnick v. Mississippi,9 which held that when
counsel has been requested, questioning must cease and po-
lice may not re-initiate interrogation without counsel present,
regardless of whether or not the accused has actually con-
sulted with an attorney in the interim.10

New Developments
Although nearly half a century has passed since the origi-

nal Miranda decision, year after year new questions continue
to arise regarding the meaning and scope of Miranda, Ed-
wards, and related cases. The following are three of the issues
that continue to create problems for law enforcement and the
courts:

When warning a suspect of his or her rights, what language
must or may the police use to satisfy the Miranda require-
ments?

New Developments in Miranda Law In the year 2010, the U.S. Supreme Court handed
down three cases related to the questioning of
suspects and the rights of such suspects under
the rules announced in Miranda v. Arizona1 and
subsequent related cases. An understanding of
the decisions in these cases is essential to all law
enforcement officers. This Training Key® will dis-
cuss these new cases and serve as an update to
prior IACP Training Keys® on this subject.
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What words or actions of the suspect constitute invocation
by the suspect of the Miranda rights, thereby requiring a ter-
mination of questioning?

Once the suspect has invoked his or her Miranda rights,
under what (if any) circumstances can the suspect again be
questioned by police without violating Edwards v. Arizona?

In 2010, the Supreme Court decided three cases directly
addressing these troubling issues.

Florida v. Powell. The courts have long held that the pre-
cise language of the warnings set forth in Miranda need not be
followed, as long as the suspect has been informed of the sub-
stance of his or her rights and understands them.11 However,
defendants continue to seek suppression of confessions on the
grounds that the warnings given by the police were not suffi-
cient to satisfy the Miranda rule. One such case is Florida v.
Powell, 12 decided by the Court in February, 2010.

In Florida v. Powell, Tampa law enforcement officers ar-
rested Powell in connection with a robbery and transported
him to police headquarters. Before asking Powell any ques-
tions, the officers read him the standard Tampa Police Depart-
ment Consent and Release Form. The form states:

“You have the right to remain silent. If you give up the
right to remain silent, anything you say can be used
against you in court. You have the right to talk to a
lawyer before answering any of our questions. If you
cannot afford to hire a lawyer, one will be appointed for
you without cost and before any questioning. You have
the right to use any of these rights at any time you want
during this interview.”13

Acknowledging that he had been informed of his rights,
that he understood them, and that he was “willing to talk” to
the officers, Powell signed the waiver form and thereafter
made inculpatory statements. However, Powell moved to sup-
press these statements, contending that the Miranda warnings
given to him by the Tampa police were deficient because that
“did not adequately convey his right to the presence of an at-
torney during questioning.”14 The Florida court declined to
suppress the statements, and Powell was convicted on a
firearms charge.

Following appeals through the Florida courts, the U.S.
Supreme Court upheld the conviction, ruling that the warnings
given by the Tampa police were sufficient to satisfy Miranda.
Writing for the Court, Justice Ginsberg stated:

The four warnings Miranda requires are invariable, but
this Court has not dictated the words in which the es-
sential information must be conveyed. ... In determining
whether police officers adequately conveyed the four
warnings ... reviewing courts are not required to exam-
ine the words employed “as if construing a will or
defining the terms of an easement. The inquiry is simply
whether the warnings reasonably ‘conve[y] to [a sus-
pect] his rights as required by Miranda.’”15

Justice Ginsberg further noted that the Tampa officers in-
formed Powell that he had the right to talk to a lawyer before
answering any of their questions and the right to use any of his
rights at any time that he wanted to during the interview. 

The first statement communicated that Powell could
consult with a lawyer before answering any particular
question, and the second statement confirmed that he

could exercise that right while the interrogation was un-
derway. In combination, the two warnings reasonably
conveyed Powell’s right to have an attorney present, not
only at the outset of interrogation, but at all times.16

Thus the Powell conviction was upheld. 
Although the version of the Miranda warnings used in the

Powell case was accepted as sufficient by the U.S. Supreme
Court, law enforcement officers should not take the case to
mean that variations from the standard Miranda warnings are
encouraged by the Court. On the contrary, the Powell opinion
expressly states:

[I]t is “desirable police practice” and “in law enforce-
ment’s own interest” to state warnings with maximum
clarity.... “By using a conventional and precise formu-
lation of the warnings, police can significantly reduce
the risk that a court will later suppress the suspect’s
statement on the ground that the advice was inade-
quate.”17

Officers should therefore always use an approved formula-
tion of the Miranda warnings and not vary from that formula-
tion.

Berghuis v. Thompkins. Since the Miranda decision,
many cases have addressed the issue of what words or actions
of the suspect constitute invocation of his or her Miranda
rights, thereby requiring a termination of questioning. Al-
though a clear, direct statement by the suspect asserting his or
her Miranda rights may be forthcoming in many instances,
often statements by suspects under questioning are ambiguous
enough to create a doubt as to whether Miranda has indeed
been invoked. In other instances, the suspect may make no
statement at all regarding his or her Miranda rights. In that
event, a court must determine if those rights have or have not
been invoked, as illustrated by Berghuis v. Thompkins,18 de-
cided on June 1, 2010.

Thompkins was questioned by two Michigan police offi-
cers regarding a fatal shooting outside a mall in Southfield,
Michigan. After advising Thompkins of his Miranda rights,
the officers

began an interrogation. At no point during the interro-
gation did Thompkins say that he wanted to remain
silent, that he did not want to talk with the police, or that
he wanted an attorney. ... Thompkins was “[l]argely”
silent during the interrogation, which lasted about three
hours. He did give a few limited verbal responses, how-
ever, such as “yeah” “no,” or “I don’t know.” And on
occasion he communicated by nodding his head. . . . 

About 2 hours and 45 minutes into the interrogation
[one of the officers] asked Thompkins, ... “Do you pray
to God to forgive you for shooting that boy down?”
Thompkins answered “Yes” and looked away. Thomp-
kins refused to make a written confession, and the inter-
rogation was ended about 15 minutes later.19

Thompkins later moved to suppress the statements made
during the interrogation, arguing that he had invoked his Fifth
Amendment right to remain silent, requiring the police to end
the interrogation at once. The motion to suppress was denied,
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and Thompkins was convicted of several offenses and sen-
tenced to life imprisonment without parole.

Upon appeal, the Court rejected Thompkins’ claim that he
had invoked his right to remain silent.

Invocation of the right to counsel vs. invocation of the
right to remain silent. The Thompkins Court noted that the
Court has previously held that an invocation of the right to
counsel must be “unambiguous.”

In the context of invoking the Miranda right to counsel,
the Court in Davis v. United States, 512 U.S. 452, 459
(1994), held that a suspect must do so “unambigu-
ously.” If an accused makes a statement concerning the
right to counsel “that is ambiguous or equivocal” or
makes no statement, the police are not required to end
the interrogation, or ask questions to clarify whether
the accused wants to invoke his or her Miranda rights.

The Court has not yet stated whether an invocation of
the right to remain silent [emphasis added] can be am-
biguous or equivocal, but there is no principled reason
to adopt different standards for determining when an
accused has invoked the Miranda right to remain silent
and the Miranda right to counsel...20

Invocation of the right to remain silent must be unambigu-
ous. Based upon the foregoing reasoning, the Thompkins
Court ruled that assertion of the right to remain silent, like the
assertion of the right to counsel, must be unambiguous.

There is good reason to require an accused who wants
to invoke his or her right to remain silent to do so unam-
biguously. If an ambiguous act, omission, or statement
could require police to end the interrogation, police
would be required to make difficult decisions about an
accused’s unclear intent and face the consequence of
suppression “if they guess wrong.” Suppression of a
voluntary confession in these circumstance would place
a significant burden on society’s interest in prosecuting
criminal activity.... 

Thompkins did not say that he wanted to remain silent
or that he did not want to talk with the police. Had he
made either of these simple, unambiguous statements,
he would have invoked his “right to cut off questioning.”
Here he did neither, so he did not invoke his right to re-
main silent.21

Waiver of rights. The remaining question considered by
the Thompkins Court was whether, by his silence, Thompkins
not only did not invoke his right to remain silent—so the offi-
cers did not have to terminate the questioning, but also waived
his right to remain silent— so his statements were admissible.
The Court concluded that Thompkins had indeed waived his
right to remain silent. 

The course of decisions since Miranda ... demonstrates
that waivers can be established even absent formal or
express statements of waiver... 

…[C]ourts can infer a waiver of Miranda rights “from
the actions and words of the person interrogated.”22

The Court noted that this principle would be “inconsistent”
with a rule that required a waiver at the outset of questioning.
Thus the Court rejected Thompkins’ contention that police
were not allowed to question him unless they had obtained a
waiver first. 

An assertion of the Miranda right to remain silent, to be ef-
fective, must be unambiguous, and a failure to assert the right
unambiguously may constitute a waiver of those rights. It is
not necessary that an express or written waiver be obtained be-
fore questioning. As the Thompkins court said:

[A] suspect who has received and understood the Mi-
randa warnings, and has not invoked his Miranda
rights, waives the right to remain silent by making an
uncoerced statement to police. ... The police ... were not
required to obtain a waiver of Thompkins’s right to re-
main silent before interrogating him.23

Notwithstanding these pronouncements, it is strongly rec-
ommended that officers obtain written waivers from a suspect
using approved waiver forms whenever it is possible to do so.

Maryland v. Shatzer. The third of the three Miranda-re-
lated issues discussed above was addressed by the Court in the
case of Maryland v. Shatzer,24 decided February 24, 2010.
This case may prove to be the most significant development in
Miranda law in many years, for in it the Court announced a
new bright-line rule governing subsequent questioning of a
person who has previously asserted his or her right to an attor-
ney under Edwards. 

As noted above, when a suspect has asserted his or her
right to counsel, under Edwards v. Arizona25 questioning must
cease immediately, and no further questioning is allowed until
counsel has been made available to the suspect. Thereafter,
police may not resume questioning without counsel present.26

Any further questioning after an assertion of the right to coun-
sel is presumed to be coerced.27 The prohibition against further
questioning applies even when the subsequent interrogation
pertains to a different crime or is conducted by a different law
enforcement agency.28

There are two notable exceptions to the Edwards rule,
however. First, questioning may be resumed if the suspect
“himself initiates further communication, exchanges, or con-
versations with the police.”29 Secondly, as noted in the opinion
if Maryland v. Shatzer, a number of lower courts have held
that the Edwards rule does not apply once there has been a
“break in custody” and the suspect has been released from po-
lice custody and returned to his “normal life.”30 However,
heretofore this “break in custody” exception had appeared in
the Supreme Court cases only in passing. Prior to Shatzer it
had never been directly addressed by the Supreme Court.31 In
Shatzer, however, the Court not only addressed the “break in
custody” exception to Edwards, but also considered what con-
stitutes a “break in custody” and how long this “break” must
be before the Edwards rule ceases to apply.

These are the facts as stated in the Shatzer opinion, written
by Justice Scalia:

In August 2003, a social worker assigned to the Child
Advocacy Center in the Criminal Investigation Division
of the Hagerstown Police Department referred to the
department allegations that respondent Michael
Shatzer, Sr., had sexually abused his 3-year-old son. At
that time, Shatzer was incarcerated at the Maryland
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Correctional Institution-Hagerstown, serving a sen-
tence for an unrelated child-sexual-abuse offense. De-
tective Shane Blankenship was assigned to the investi-
gation and interviewed Shatzer at the correctional
institution on August 7, 2003. ... Shatzer declined to
speak without an attorney. Accordingly, Blankenship
ended the interview, and Shatzer was released back into
the general prison population. …

Two years and six months later, the same social worker
referred more specific allegations to the department
about the same incident involving Shatzer. Detective
Paul Hoover, from the same division, was assigned to
the investigation. He and the social worker interviewed
the victim, then eight years old, who described the inci-
dent in more detail. With this new information in hand,
on March 2, 2006, they went to the Roxbury Correc-
tional Institute, to which Shatzer had since been trans-
ferred, and interviewed Shatzer .... Hoover then read
Shatzer his Miranda rights and obtained a written
waiver on a standard department form. ... 

…At no point during the interrogation did Shatzer re-
quest to speak with an attorney or refer to his prior re-
fusal to answer questions without one. 

Five days later, on March 7, 2006, Hoover and another
detective met with Shatzer at the correctional facility to
administer [a] polygraph examination. After reading
Shatzer his Miranda rights and obtaining a written
waiver, the other detective administered the test and
concluded that Shatzer had failed. When the detectives
then questioned Shatzer, he became upset, started to
cry, and incriminated himself by saying, “ ‘I didn’t force
him. I didn’t force him.’ ” After making this inculpatory
statement, Shatzer requested an attorney, and Hoover
promptly ended the interrogation.

... Shatzer moved to suppress his March 2006 state-
ments pursuant to Edwards. ... The trial court held a
suppression hearing and later denied Shatzer’s motion.
The Edwards protections did not apply, it reasoned, be-
cause Shatzer had experienced a break in custody for
Miranda purposes between the 2003 and 2006 interro-
gations. ... [T]he trial court found Shatzer guilty of sex-
ual child abuse of his son. 32

The Shatzer Court found as follows:
1. The Court recognized the “break in custody” exception

to the Edwards rule, an exception long applied in lower
courts but not previously directly addressed by the
Supreme Court.

2. The Court stated that for the “break in custody” excep-
tion to apply, the break must be “of sufficient duration
to dissipate” the first interrogation’s presumed coercive
effects. The Court determined that the return of Shatzer
to the general prison population after the first interroga-
tion constituted a “break in custody” for Edwards pur-
poses, since it was a release from the custodial atmos-
phere of his interrogation by the police. As the Court
observed, because he was already in prison serving a

sentence for another offense, release to the general
prison population following his interrogation was, for
him, a return to his “accustomed surroundings and daily
routine.”33

3. The Court held that the two and a half-year interval be-
tween the first and second interrogations was a suffi-
cient “break in custody”34 to cause the exception to Ed-
wards to apply.

Thus, the Court found that Shatzer’s inculpatory state-
ments made during the second interrogation were not made in
violation of Edwards and were admissible against him.

The new “14-day” rule. As noted above, the Shatzer opin-
ion found that the return of Shatzer to the general prison popu-
lation constituted a “break in custody,” and that the two-year
interval between the first and second interrogations was of
sufficient duration to terminate the Edwards prohibition
against further interrogation. However, the Court went beyond
the facts and issues of the Shatzer case to consider how long
the “break in custody” must be in other cases to remove the
prohibition against further interrogation mandated by the Ed-
wards rule. Justice Scalia said:

We think it appropriate to specify a period of time to
avoid the consequence that continuation of the Edwards
presumption “will not reach the correct result most of
the time.” It seems to us that period is 14 days. That pro-
vides plenty of time for the suspect to get reacclimated
to his normal life, to consult with friends and counsel,
and to shake off any residual coercive effects of his prior
custody. 

... Confessions obtained after a 2-week break in custody
and a waiver of Miranda rights are most unlikely to be
compelled, and hence are unreasonably excluded.35

The Shatzer case incorporates a number of principles, but
the two most significant may be the following:

a. The “break in custody” exception to the Edwards prohi-
bition against further interrogation once the right to
counsel is asserted has now been “officially” recog-
nized by the U.S. Supreme Court.

b. However, the Court has set forth a new “bright-line”
rule regarding how long the break in custody must last
before the Edwards prohibition ceases to apply. This
rule specifies that the break must be of a duration of at
least 14 days.

The announcement of this “14-day rule” presents some dif-
ficult questions for law enforcement. It appears from the
Shatzer decision that a person who has been released from
custody on one charge, but who has been apprehended on a
different charge during the 14-day “break” period mandated
by Shatzer, may not be questioned by police regarding the
new charge until the 14-day period following the prior release
has passed. And, under the principles of Edwards, this is true
even if the second interrogation is conducted by a different
law enforcement agency, and even if the second law enforce-
ment agency is totally unaware of the prior interrogation, the
prior assertion of the right to counsel, or the date upon which
the 14-day break period began.36
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Summary
The three cases discussed in this Training Key have estab-

lished, respectively
1. Variations in the wording of Miranda warnings given

by police do not necessarily render the warnings invalid,
provided that the basic protections guaranteed by Mi-
randa have been afforded (Florida v. Powell). However,
this latitude in language should not be relied upon rou-
tinely. Wherever possible, officers should give standard-
ized warnings based upon approved departmental
forms.

2. To be effective, an assertion of the Miranda rights must
be unambiguous, and police are not required to obtain
an express or written waiver before questioning
(Berghuis v. Thompkins). Nevertheless, whenever pos-
sible, an express waiver of Miranda rights, preferably in
writing, should be obtained before questioning begins.

3. The Edwards prohibition against further questioning
once a suspect has asserted his or her right to counsel
does not apply if there has been a break in custody of
sufficient length between the first interrogation and sub-
sequent questioning. However, this break in custody
must be of a duration of at least 14 days before the ex-
ception applies (Maryland v. Shatzer). This new “bright
line rule” announced by the Supreme Court in Shatzer
leaves many questions unanswered, questions that must
be resolved by the courts in subsequent cases. Mean-
while, the 14-day rule appears to prevent police from
questioning a suspect about a new offense prior to the
expiration of 14 days from the time of the suspect’s re-
lease from custody in connection with a prior offense,
and, under Edwards, this applies even to law enforce-
ment officers and agencies other than those who con-
ducted the first interrogation.

Developments in each of these areas, particularly in cases
involving an invocation by a suspect of the right to counsel
during any interrogation, should be monitored closely by all
law enforcement agencies.
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questions
The following questions are based on material in this Training Key®. Select the

one best answer for each question.

1. Which of the following statements is false?

(a) The language set forth in the Miranda decision must be followed exactly if it is
to be deemed sufficient to satisfy the Miranda rule.
(b) Invocation of one’s right to counsel must be unambiguous.
(c) If a suspect remains silent when given his or her Miranda rights, officers need
not stop an interrogation.
(d) A suspect who has received and understood the Miranda warnings, and has
not invoked those rights, waives the right to remain silent by making an uncoerced
statement to police.

2. Which of the following statements is false?

(a) Whenever possible, an express waiver of Miranda rights should be obtained
prior to questioning.
(b) To be valid, a waiver of Miranda rights must be in writing.
(c) A suspect who remains silent when given his Miranda rights, invokes both his
right to remain silent and his right to counsel. 
(d) Both (b) and (c) are false.

3. Which of the following statements is true?  If a suspect invokes his or her right to
counsel, he or she can be questioned without counsel present if

(a) The questioning pertains to a different crime.
(b) He or she has been released from custody and returned to normal life for five
days.
(c) He or she has been released from custody and returned to normal life for at
least 14 days.
(d) The questioning is conducted by another jurisdiction.

answers
1. (a) The exact language used in the Miranda decision need not be used exactly.
However, the right to counsel and the right to remain silent must be clearly ex-
plained to suspects prior to questioning.
2. (d) A Miranda waiver does not have to be in writing, but a written waiver is
preferable. A suspect’s silence does not constitute an unambiguous invocation of
Miranda rights.
3. (c) The ruling in Maryland v. Shatzer states that a 14-day “break in custody” is
necessary before an individual who has invoked his or her Miranda right to coun-
sel may be interrogated again. This rule applies even if the questioning is con-
ducted by a different jurisdiction or in reference to another crime.

have you read……?
“Arrests,” Training Key® #550, International Association of Chiefs of Police,

Alexandria, VA
This document provides specifics on arrest procedures and should be read in co-

operation with new Miranda procedures discussed in the Training Key®.


