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Now that the Miranda rights have achieved the sta-
tus of cultural icons, it seems appropriate to ask: Why
must officers still advise suspects of these rights and
obtain waivers of them before any interrogation? The
question is especially apt in light of the U.S. Supreme
Court’s observation that anyone who knows he can
refuse to answer an officer’s questions (i.e., virtually
everybody) “is in a curious posture to later complain
that his answers were compelled.”1

Despite the possibility that Miranda has outlived its
usefulness, the U.S. Supreme Court is not expected to
scrap it anytime soon. Over the years, however, the
Court has made Miranda compliance much less bur-
densome. As it pointed out in 2000, “If anything, our
subsequent cases have reduced the impact of the Mi-
randa rule on legitimate law enforcement.”2 For ex-
ample, as we will discuss in this Training Key®, the
Court has ruled that waivers may be implied, that the
language of Miranda warnings may vary, that waivers
need only be reasonably contemporaneous with the
subsequent interview, and that pre-waiver conversa-
tions with suspects are permissible within fairly broad
limits.

This Training Key® will begin, however, by ex-
plaining the most basic requirement: that waivers
must be knowing and intelligent.

Knowing and Intelligent
Because a waiver is defined as an “intentional relin-

quishment or abandonment of a known right,”3 the
U.S. Supreme Court ruled that Miranda waivers must
be both “knowing” and “intelligent.”4 While this is a

fundamental rule, for various reasons it continues to
be a frequent source of litigation.

“Knowing” waivers. A Miranda waiver is deemed
“knowing” if the suspect is correctly informed of his
rights and the consequences of waiving them.5 Al-
though the courts are aware that most suspects know
their Miranda rights, officers are required to enumer-
ate them because prosecutors have the burden of prov-
ing such knowledge by means of direct evidence.6

Consequently, officers must inform suspects of the
following:

• Right to Remain Silent: The suspect must be in-
formed of his Fifth Amendment right to refuse to
answer questions; e.g., You have the right to re-
main silent.

• “Anything You Say…”: The suspect must be in-
formed of the consequences of waiving his
rights; e.g., Anything you say may be used
against you in court.

• Right to Counsel: The Miranda right to counsel
can be tricky because it has three components:
(a) the right to consult with an attorney before
questioning begins, (b) the right to have an attor-
ney present while the questioning is under way,
and (c) the right to have an attorney appointed if
the suspect cannot afford one; e.g., You have the
right to talk to a lawyer and to have him present
while you are being questioned. If you cannot af-
ford to hire a lawyer, one will be appointed to
represent you before any questioning.7

“. . . And Will Be Used Against You.” Officers need
not—and should not—tell suspects that anything they
say “will” be used against them. That is because it is

Miranda Waivers This Training Key® discusses the case law sur-
rounding Miranda waivers.
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plainly not true. After all, many of the things that sus-
pects say to officers during custodial interrogation
will not be used by prosecutors or would be irrelevant
at trial. Consequently, it is sufficient to inform sus-
pects that anything they say “may,” “might,” “can,” or
“could” be used against them.8

Language May Vary. Officers are not required to re-
cite the Miranda warnings exactly as they were enu-
merated in the Miranda decision or as they appear in a
departmental Miranda card. Thus, the U.S. Supreme
Court explained that, while the warnings required by
Miranda “are invariable,” the Court “has not dictated
the words in which the essential information must be
conveyed.”9 Instead, officers are required only to “rea-
sonably convey” the Miranda rights.10

Using a Miranda Card. Although the language may
vary, it is usually best to read the warnings from a
standard Miranda card to make sure that none of the
essential information is inadvertently omitted, and to
help prosecutors prove that the officers did not mis-
state the Miranda rights. As the Justice Department
observed in its brief in Florida v. Powell, “[L]aw en-
forcement agencies have little reason to assume the
litigation risk of experimenting with novel Miranda
formulations.” Instead, it is “desirable police practice”
and “in law enforcement’s own interest to state warn-
ings with maximum clarity.”11

Reading from a Miranda card is especially impor-
tant if the warning-waiver dialogue will not be
recorded. This is because officers can usually prove
that their warning was accurate by testifying that they
recited it from a card, then reading to the court the
warning from that card or a duplicate.12

Minors. Because minors have the same Miranda
rights as adults, officers are not required to provide
them with any additional information.13 For example,
the courts have rejected arguments that minors must
be told that they have a right to speak with a parent or
probation officer before they are questioned, or that
they have a right to have a parent present while they
are questioned.14

“You Can Invoke Whenever You Want.” Officers
will sometimes supplement the basic warning by
telling suspects that, if they waive their rights, they
can stop answering questions at any time. This is an
accurate statement of the law and is not objection-
able.15

No Additional Information. Officers are not re-
quired to furnish suspects with any additional infor-
mation, even if the suspect might find it useful in de-
ciding whether to waive or invoke.16 As the U.S.
Supreme Court observed in Colorado v. Spring, “[A]
valid waiver does not require that an individual be in-
formed of all information ‘useful’ in making his deci-
sion or all information that might affect his decision to
confess.”17 For example, officers need not inform sus-
pects of the topics they planned to discuss during the
interview,18 and (if not charged with the crime under
investigation) that their attorney wants to talk to
them.19

Incorrect Miranda Warnings. If officers misrepre-
sented the nature of the Miranda rights or the conse-
quences of waiving them, a subsequent waiver may be
deemed invalid on grounds that it was not knowing
and intelligent. 

Utilizing Deception. Although officers must cor-
rectly explain the Miranda rights, a waiver will not be
invalidated on grounds that they lied to him about
other matters. As the U.S. Supreme Court observed,
“Ploys to mislead a suspect or lull him into a false
sense of security that do not rise to the level of com-
pulsion or coercion to speak are not within Miranda’s
concerns.”20

Recording Waivers. There is no requirement that
officers record the waiver process. Still, it is usually a
good idea because it provides judges with proof of ex-
actly what was said by the officers and the suspect.
Note that the waiver process, as well as the subse-
quent interview, may be recorded covertly.21

“Intelligent” Waivers. Suspects must not only
know their rights in the abstract, they must have un-
derstood them. This is what the courts mean when
they say that waivers must be “intelligent.”22

Express Statement of Understanding. Technically,
officers are not required to obtain an express state-
ment from the suspect that he understood his rights.
That is because the courts must consider the totality of
circumstances in making this determination.23 As a
practical matter, however, it is dangerous to rely on
circumstantial evidence because it creates uncertainty
and generates an additional issue for the trial court to
resolve. Furthermore, an express statement of under-
standing may be necessary if the suspect’s waiver was
implied or if he was mentally impaired. Accordingly,
it is best to ask the standard Miranda-card question:
Did you understand each of the rights I explained to
you? If he says yes, that should be adequate.24

Circumstantial Evidence of Understanding. If the
suspect said he understood his rights, but claimed in
court that he didn’t, the court may consider circum-
stantial evidence of understanding. The circumstances
that are most frequently noted are the suspect’s age,
experience, education, background, intelligence, prior
arrests, and whether he had previously invoked his
rights.25

Clarifying the Rights. If the suspect said or indi-
cated that he did not understand his rights, officers
must try to clarify them. Note that clarification con-
cerning the right to counsel is frequently necessary
because suspects may be confused as to whether a
waiver of their right to have counsel present during
the interview also constitutes a waiver of their right to
be represented by counsel in court.26 The answer, of
course, is no.

Mentally Impaired Suspects. A suspect who tells
officers that he understood his rights may later claim
that he really didn’t because his mental capacity was
impaired due to alcohol or drugs, physical injuries, a
learning disability, or a mental disorder. In most cases,
however, the courts rule that waivers of impaired sus-
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pects are sufficiently “intelligent” if the answers to the
officers’ questions are responsive and coherent. 

Minors. The courts presume that minors are fully
capable of understanding their Miranda rights.27 But
because the age, maturity, education, and intelligence
of a minor may have a greater effect on understanding
than they do on adults, these circumstances may be
taken into account.28 It is also relevant that the minor
had previous experience with officers and the courts.

For example, in ruling that minors were sufficiently
capable of understanding their rights, the Court noted:
“He was a 16 year-old juvenile with considerable ex-
perience with the police. He had a record of several ar-
rests. He had served time in a youth camp, and he had
been on probation for several years . . . . There is no
indication that he was of insufficient intelligence to
understand the rights he was waiving, or what the con-
sequences of that waiver would be.”29

Voluntary Waivers
In addition to being “knowing and intelligent,” Mi-

randa waivers must be “voluntary.” This simply
means that officers must not have obtained the waiver
by means of threats, promises, or any other form of
coercion.30 Thus, in rejecting arguments that Miranda
waivers were involuntary, the courts have noted the
following:

• “[T]here is no evidence that Barrett was threat-
ened, tricked, or cajoled into his waiver.”31

• “[T]he record is devoid of any suggestion that
police resorted to physical or psychological
pressure to elicit the statements.”32

• “There is no doubt that Spring’s decision to
waive his Fifth Amendment privilege was volun-
tary. He alleges no coercion of a confession by
means of physical violence or other deliberate
means calculated to break his will.”33

Two other things should be noted. First, the rule
that prohibits involuntary Miranda waivers is similar
to the rule that prohibits involuntary confessions and
admissions, as both require the suppression of state-
ments that were obtained by means of police coer-
cion. The main difference is that a waiver is involun-
tary if officers obtained it by pressuring the suspect
into waiving his rights; while a statement is involun-
tary if, after obtaining a waiver, officers coerced the
suspect into making it.

Second, because the issue is whether the officers
pressured the suspect into waiving, the suspect’s im-
paired mental state—whether caused by intoxication,
low IQ, young age, or such—is relevant only if the of-
ficers exploited it to obtain a waiver.34

Express and Implied Waivers
Until now, this Training Key has discussed what of-

ficers must do to obtain a valid waiver of rights. But
there is also something the suspect must do: waive
them. The courts recognize two types of Miranda
waivers: (1) express waivers, and (2) waivers implied
by conduct.

Express Waivers. An express waiver occurs if the
suspect signs a waiver form or responds in the affir-
mative when, after being advised of his rights, he says
he is willing to speak with the officers; e.g., “Having
these rights in mind, do you want to talk to us?” “Yes.”
Note that while an affirmative response is technically
only a waiver of the right to remain silent (since the
suspect said only that he was willing to “talk” with of-
ficers), the courts have consistently ruled it also con-
stitutes a waiver of the right to counsel if, thereafter,
the suspect freely responds to the officers’ questions.35

Three other things should be noted about express
waivers. First, they constitute “strong proof” of a valid
waiver.36 Second, an affirmative response will suffice
even if the suspect did not appear to be delighted
about waiving his rights. Third, if the suspect ex-
pressly waived his rights, it is immaterial that he re-
fused to sign a waiver form,37 or that he refused to give
a written statement.38

Implied Waivers. In 2010, however, the U.S.
Supreme Court ruled unequivocally in Berghuis v.
Thompkins that a waiver will be implied if the suspect,
having “a full understanding of his or her rights,”
thereafter answered the officers’ questions. Thus, in
ruling that Thompkins had impliedly waived his
rights, the Court said, “If Thompkins wanted to re-
main silent, he could have said nothing in response to
[the officer’s] questions, or he could have unambigu-
ously invoked his Miranda rights and ended the inter-
rogation.”39 But because did neither of these things,
the Court ruled he had impliedly waived his rights.

Timely Waivers
The final requirement for obtaining a Miranda

waiver is that the waiver must be timely or, in legal
jargon, “reasonably contemporaneous” with the start
or resumption of the interview.40 This means that offi-
cers may be required to obtain a new waiver or at least
remind the suspect of his rights if, under the circum-
stances, there is a reasonable likelihood that he forgot
his rights or believes they somehow expired. As a
practical matter, there are only two situations in which
a new warning or reminder is apt to be required. The
first occurs if officers obtain a waiver long before they
began to question the suspect. This would happen, for
example, if an officer obtains a waiver at the scene of
the arrest, but the suspect is not questioned until after
he had been driven to the police station. In such cases,
the suspect may later claim in court that he had forgot-
ten his rights in the interim. (This is one reason why
officers should not Mirandize suspects or seek
waivers unless they want to begin an interview imme-
diately.) In any event, the most important factor in
these cases is simply the number of minutes or hours
between the time the suspect waived his rights and the
time the interview began.41

The second situation is more common as it occurs
when officers recessed or otherwise interrupted a
lengthy interview at some point. This typically hap-
pens when officers needed to compare notes, consult
with other officers or superiors, interview other sus-
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pects or witnesses, conduct a lineup, or provide the
suspect with a break. 

Changes in Location, Officers, Topic. In addition
to the time lapse between the waiver and the resump-
tion of the interview, the courts will consider whether
there was a change in circumstances that would have
caused the suspect to reasonably believe that his Mi-
randa rights did not apply to the new situation. What
changed circumstances are important? The following,
singly or in combination, are frequently cited:

• Change in Location: The site of the interview
changes during the break.

• Change in Officers: The pre- and post-break in-
terviews are conducted by different officers.

• Change in Topic: When the interview resumes
after the break, the officers question the suspect
about a different topic.42

Suspect’s State of Mind. The suspect’s impaired
mental state or young age are relevant as they might
affect his ability to remember his rights as the inter-
view progressed and as circumstances changed. Con-
versely, his mental alertness would tend to demon-
strate an ability to retain this information. 

Miranda Reminders. Even if there was some men-
tal impairment or a change in circumstances, the
courts usually reject timeliness arguments if the offi-
cers reminds the suspect of his Miranda rights when
the interview begins or resumes; e.g., Do you remem-
ber the rights I read to you earlier? 

Pre-Waiver Communications
Before seeking a waiver, officers will almost al-

ways have some conversation with the suspect. Fre-
quently, it will consist of small talk to help relieve the
tension that is inherent in any custodial interrogation.
This is, of course, permissible so long as it was rela-
tively brief. 

There are, however, two types of pre-waiver com-
munications that may invalidate a subsequent waiver
on grounds that they undermined the suspect’s ability
to freely decide whether to waive his Miranda rights.
They are (1) communications that were part of a so-
called “two-step” interrogation process, and (2) com-
munications in which officers trivialized the Miranda
protections. Finally, is the common—and usually
legal—practice of seeking a waiver after informing
the suspect of some or all the evidence that tends to
prove he or she is guilty.

The “Two Step.” In 2004, the U.S. Supreme Court
ruled in Missouri v. Seibert that the pre-waiver tactic
known as the “two step” was illegal.43 What is a two
step? It is a crafty device in which officers (step one)
blatantly interrogate the suspect before obtaining a
Miranda waiver. The officers know, of course, that
any statement he makes will be suppressed, but they
don’t care because, if he confesses or makes a damag-
ing admission, they would go to step two. Here, the
officers seek a waiver and, if the suspect waives, they
try to get him to repeat his previous statement.44

In most cases, they succeed because the suspect
thinks (erroneously) that his first statement could be

used against him and, therefore, he has nothing to lose
by repeating it. As the Court in Seibert explained, the
two step renders Miranda warnings ineffective “by
waiting for a particularly opportune time to give them,
after the suspect has already confessed.”

Although the Court banned two-step interviews,
the justices could not agree on a test for determining
whether officers had, in fact, engaged in such conduct.

So the lower courts were forced to utilize a seldom-
used procedure for resolving these issues.45 And in im-
plementing this procedure, at least two courts con-
cluded that the appropriate test focuses on the
officers’ intent. Specifically, a two-step violation re-
sults if the officers deliberately utilized a two-phase
interrogation for the purpose of undermining Mi-
randa.46

How can the courts determine the officers’ intent?
It is seldom difficult because they will usually have
begun by conducting a systematic, exhaustive, and il-
legal pre-waiver interrogation of the suspect pertain-
ing to the crime under investigation; and the interroga-
tion will have produced a confession or highly
incriminating statement which the suspect essentially
repeated after he waived his rights.47 Other circum-
stances that are indicative of a two-step interview in-
clude the officers’ act of blatantly or subtlety remind-
ing the suspect during the post-waiver interrogation
that he had already “let the cat out of the bag,” the offi-
cers’ use of interrogation tactics (e.g., good-cop/bad-
cop) during the pre-waiver interrogation, and a short
time lapse between the pre- and post-waiver state-
ments.

Trivializing Miranda. Although there is not much
law on this subject, a court might invalidate a waiver if
officers obtained it after trivializing the Miranda
rights or minimizing the importance of the suspect’s
decision to talk with them. 

Putting Your Cards on the Table. Before seeking a
waiver, officers may make a tactical decision to dis-
close to the suspect some or all of the evidence of his
guilt they obtained to date. In many cases, the officers
think that the suspect will be more likely to waive his
rights if he realizes there is abundant evidence of his
guilt, or if he thinks he could explain it away.

It is, of course, possible that the suspect will re-
spond to such a disclosure by making an incriminat-
ing statement. But the courts have consistently ruled
that it does not constitute pre-waiver “interrogation,”
nor is it otherwise impermissible if the officers did so
in a brief, factual, and dispassionate manner.
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questions
The following questions are based on material in this Training Key®.

Select the one best answer for each question.

1. Which of the following is true concerning Miranda waivers?

(a) They must be both knowing and intelligent.
(b) They should not be obtained through the use of threats, promises, or
coercion - they must be voluntary.
(c) They must be timely. New waivers may be necessary if the suspect is
reasonably likely to forget his rights or believes they expired.
(d) All of the above.

2. Which of the following is false?

(a) Officers should not tell suspects that anything they say will be used
against them.
(b) Miranda warnings do not have to use the exact language found in
the court decision. Rather, officers are only required to “reasonably
convey” the rights.
(c) Since most suspects are aware of their rights and the contents of Mi-
randa warnings, there is no need for officers to state them.
(d) If officers misrepresent the nature of Miranda rights or the conse-
quences of waiving them, any subsequent waiver may be deemed in-
valid.

3. If a suspect states that he does not understand his rights, officers must
try to clarify them.

(a) True.
(b) False.

answers

1. (d) All of the above. 
2. (c) Although the courts are aware that most suspects know their Mi-
randa rights, officers are required to enumerate them because prosecu-
tors have the burden of proving such knowledge by direct evidence.
3. (a) True. This is especially true concerning the right to counsel.  


